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Abstract

Health & Family Welfare Department-Medical Education-Academic-Judgment
dated,08/04/2022 of Hon'ble High Court of Kerala in WA No0.407/2022 filed
by Dr.Shanavas Khan.K-Complied with-Orders issued.

HEALTH & FAMILY WELFARE (S) DEPARTMENT
G.O.(Rt)No0.1981/2022/H&FWD Dated, Thiruvananthapuram, 11-08-2022

Read 1 G.O(Ms)No.18/2022/H&FWD dated 15/01/2022.

2 Judgment of Hon'ble High Court of Kerala dated 18/03/2022 in
WP(c) No.7481/2022 filed by Dr.Shanavas Khan.K.

3 Judgment of Hon'ble High Court of Kerala dated 08/04/2022 in WA
No0.407/2022 filed by Dr.Shanavas Khan.K.

4 Representation dated 12/04/2022 submitted by Dr.Shanavas Khan.K.

Letter No.DME/2358/2022-B2 dated 19/05/2022 from the Director
of Medical Education.

6Letter No.CEE/23/2022-TA1  dated 26/05/2022 from the
Commissioner for Entrance Examinations, Thiruvananthapuram.

Letter No.E6-1000/2022/DIMS dated 10/06/2022 from the Director,
Insurance Medical Services Department, Thiruvananthapuram.

ORDER

As per the Order read as 1st paper above, Government have approved the
prospectus for admission to the Medical Post Graduate Degree Courses in
Government Medical Colleges in the State and RCC, Thiruvananthapuram for
the academic year 2021-2022.Clause 6-6-12 of the prospectus states that "the
applicants under Service Quota should have successfully completed their
probation in the respective cadre. Other cases will not be entertained on any
account. Provisional service (under MES/DHS/IMS) if any, before the regular
appointment will not be considered. The total service will be reckoned as on
the date of notification for inviting application by CEE for admission to the
courses."”

2. The petitioner, Dr.Shanavas Khan.K, working as Assistant Insurance
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Medical Officer in ESI Dispensary, Keralapuram,Kollam, filed filed WP(c)
No.7481/2022 before the Hon'ble High Court of Kerala aggrieved by the
erroneous exclusion of the petitioner from being considered for allotment of seat
for Post Graduate Medical Course in the quota reserved for Insurance Medical
Officers. The case of the appellant that his name was not included in the
provisional select list of selected candidates, published by the Commissioner for
Entrance Examinations on 01.03.2022, due to the non-declaration of probation
of his service. Accordingly, in this WP(c), the petitioner submitted that the
period of his probation expired on 11.03.2018. But, due to no fault of the
petitioner, his probation was declared only on 03.03.2022. The petitioner's
probation was declared on 03.03.2022 as per Order of the Director of Insurance
Medical Services. The petitioner, therefore, contended that he was amply
qualified for admission to the PG Medical Course. But, the Hon'ble Court of
Kerala as per the Judgment read as 2nd above has dismissed the WP(c).

Subsequently, the petitioner filed WA No. 407/2022 against the Judgment dated
18/03/2022 in WP(c) No.7481/2022. The Hon'ble High Court as per Judgment
read as 3rd paper above has ordered as follows:-

"In the light of the above discussion, we are not inclined to interfere with the
judgment of the learned single Judge in W.P.(C) No.7481 of 2022 dated
18,03.2022.

Before parting, we would like to refer to Clause 19 of Exhibit-P4 prospectus
dated 15.01.2022, which states that notwithstanding anything contained in the
prospectus, Government may, at any time, on their own volition or otherwise
after calling the records of the case, revise any order passed by a subordinate
authority. Thus, from Exhibit-P4, it could be deduced that power is conferred
on the Government to issue appropriate orders revising any order passed by the
subordinate authority.

Though, we sustained the impugned judgment, the Secretary to the
Government, Health & Family Welfare Department, Government of Kerala,
Thiruvananthapuram, is directed to explore the possibility of exercising the
power conferred under Clause 19 of Exhibit-P4 prospectus for admission to
Medical Post Graduate Degree courses dated 15.01.2022, and pass
appropriate orders.

Writ appeal is disposed of accordingly.”

3. Accordingly as per reference read as 4th paper above Dr.Shanavas Khan
Submitted a representation before the Government.In the representation the
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applicant has informed that he is a service quota candidate under Insurance
Medical Services Department with 5 years and 10 months of service as on
15/01/2022 and he stated that he is an eligible candidate as per the Service
Quota Act,2008 Kerala Medical Officers admission to post graduate under
service quota. But he was not included in the list.Hence the applicant has
requested to recall the allotment done for MD General Medicine seat
Government Medical College, Thiruvananthapuram under the Insurance
Medical Quota.It was also requested to modify the select of IMS for 2021-22
showing his name at serial No.2 and pass all consequential orders allowing seat
opted in MD General Medicine at GMC, Thiruvananthapuram.

4. The Director of Medical Education as per reference cited Sth above has
reported that as per the prospectus for admission to Medical Post Graduate
Degree Courses 2021-2022, the applicants under service quota should have been
successfully completed their probation.It is also reported that it is up to the
Insurance Medical Services Department to take steps to satisfactorily complete
the probation period of DR Shanavas Khan.

5. The Commissioner of Entrance Examination vide letter 6th cited has
reported that applications were invited on 15.01.2022 for admission to the PG
Medical Course 2021 and as per the guidelines in the prospectus for PG Medical
admission, the respective Heads of Departments will determine whether the
applicant/applicant who has applied in the service quota is eligible to apply in
the said quota.

6. As per letter read as 7th paper above, the Director of Insurance Medical
Services has informed that Dr.Shanavas Khan joined the department as
Assistant Insurance Medical Officer on 13.06.2013 and was instructed by the
department to join the Insurance Medical Services department as he was
'Unauthorized  Absent' for 196 days from  13.06.2013 to
20.05.2014.Accordingly he was re-joined to work on 21.05.2014 but he
became 'Unauthorized Absent' again from 27.06.2014 and thereafter he was
directed to re-join to work.However, since he did not join the work, after
disciplinary proceedings were initiated against him, he submitted an application
for permission to re-admit him to work and due to severe shortage of doctors in
the department, he was re-admitted to work on 11.03.2016 and the disciplinary
proceedings against him were terminated by giving "Censure" and the period of
absence from service will be forfeited as the previous service as per
G.O(Rt)No0.606/2018/Labour dated 24/05/2018. However, after re-entering the
department, the police verification and PSC verification applications required to
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regularize the service were not properly submitted by the doctor. The Director
has also reported that the department can declare his probation only after
completion of regularization. But, the doctor's regularization application was
received only on 13.12.2021, but as he did not submit the necessary documents
for PSC verification, he was asked to submit them and he resubmitted the
documents only on 19.02.2022 and based on this, PSC verification documents
was available on 24.02.2022 and Police Verification completed on
26.02.2022.0n the basis of the above documents, regularization of his service
was issued on 02.03.2022 and probation was declared on 03.03.2022 with effect
from 12.03.2018.

7. Government have examined the matter in detail on the basis of the Clause
6-6-12 of the prospectus for admission to the Medical Post Graduate Degree
Courses 2021-22 and the report of the Insurance Medical Services Director.As
per clause 6-6-12 of the prospectus for admission to Medical Post Graduate
Degree Courses 2021-2022 , the applicants under Service Quota should have
successfully completed their probation in the respective cadre. Other cases will
not be entertained on any account.Provisional service (under MES/DHS/IMS) if
any, before the regular appointment will not be considered. It may be noted that
prospectus for admission to Medical Post Graduate Degree Courses 2021-2022
was 1ssued on 15.01.2022, and therefore, on the date of issuance of the said
prospectus, the applicants under service quota should have been successfully
completed their probation.On the date of issuance of prospectus, the appellant
has not been declared successful completion of probation.Clause 19 of the
prospectus is as follows

General:

Notwithstanding anything contained in the Prospectus, the Government may at
any time, on their own volition or otherwise after calling the records of the
case, revise any order passed by a subordinate authority. This Prospectus is
subject to Modification/Addition/Deletion as may be considered necessary by
the Government and issued as executive orders/notification.

8. The contentions put forth by the petitioner is that he cannot be held fault
for the delay in declaring his probation but the delay occurred on the side of the
department.But the stand of the Government is that only a person who has
successfully completed his probation will be eligible for service quota.
Moreover, when checking the report on the Director of Insurance Medical
Services, the negligence on the part of Dr.Shanavas Khan to declare his
probation is evident.It may be noted that the delay in the probation declaration
is due to the failure to properly submit the police verification and PSC
verification applications required to regularize the service after re-entering the
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department. When examined as a whole,the representation submitted by
Dr.Shanavas Khan for getting PG Medical seats for the academic year 2021-22
under Insurance Service Quota (IMS) deserves no merit for consideration and

hence it is rejected.
9. The Judgment of Hon'ble High Court of Kerala dated 08/04/2022 in WA

No0.407/2022 is thus complied with.

(By order of the Governor)
MANOJ K
DEPUTY SECRETARY

Dr.Shanavas Khan.K,S/O A.Kamal,Assistant Insurance Medical Officer,ESI
Dispensary, Keralapuram,Kollam-691 014/Puthen Veedu, Chandanathopu.P.O,
Kollam-691 014

The Advocate General, Kerala, Ernakulam (with C/L)

The Director of Medical Education, Thiruvananthapuram

The Director, Insurance Medical Services Department, Thiruvananthapuram-14
The Commissioner for Entrance Examinations, Thiruvananthapuram
Information Officer, Web & New Media, I&PRD,Govt.Secretariat.
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